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Landers eleven percent (11%) permanent
partial disability. He clearly was hindered
in his treatment of Mr. Landers by refusal
of the defendant to provide payment for it.
Dr. Williams, to whom Mr. Landers was
unquestionably referred for a second opin-
jon, testified he would not expect Mr. Lan-
ders to have any permanent impairment
secondary to the injury which he described.
At the same time, while declining to enter
into any further course of medical treat-
ment, he also indicated that further treat-
ment, albeit limited, would have been ap-
propriate. There is other medical evidence
available. If that should prove unsatisfac-
tory to the trial judge it is within his discre-
tion to appoint a neutral physician of good
standing and ability to make an examina-
tion of Mr. Landers and report the result to
the Court. T.C.A. § 50-6-204(d)(5).

In his final judgment the trial judge not-
ed the plaintiff had few, if any, objective
findings to support his subjective com-
plaints. In Cates v. Better-Bilt Alu-
minum Products Company, 607 S.W.2d
476, 478 (Tenn.1980) this Court called atten-
tion to T.CA  §24-T18 [T.CA.
§ 24-7-114], expressing the legislative in-
tent that medical opinions based on subjec-
tive findings are no longer to be excluded
from evidence.

The judgment dismissing the plaintiff’s
suit is vacated, and the cause is remanded
to the trial court for further proceedings
consistent with this opinion. The evidence
already on file may be considered as well
as any additional medical proof which may
be adduced by either party. Payment
should be made for treatment by Dr. John-
son. We express no opinion as to whether
or not a permanent award should or should
not be made. The costs of this appeal are
taxed to the appellee. Costs below will be
set by the trial court.

DROWOTA, CJ., and FONES,
COOPER, and HARBISON, JJ., concur.

ORDER ON PETITION TO REHEAR

The defendant, appellee has filed a peti-
tion to rehear in which it is asserted that
the Court’s opinion overlooks and misap-
prehends material facts and propositions of
law; and relies upon facts not admissible
into evidence.

This Court has carefully considered the
petition to rehear, as we did the evidence
which petitioner opines we failed to give
due weight. The Court did no more than
remand the cause to give both parties the
opportunity to offer additional medical
proof which we found inadequate to sus-
tain the trial court’s judgment.

The petition to rehear is denied.

DROWOTA, CJ., and FONES,
COOPER and HARBISON, JJ., concur.
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Employer appealed from award by the
Equity Court, Rutherford County, Whitney
Stegall, Chancellor, of workers’ compensa-
tion benefits for permanent partial disabili-
ty of 50% of the body as a whole. The
Supreme Court, Cooper, J., held that: (1)
injury was compensable; (2) percentage of
disability was supported by evidence; and
(8) lump-sum payment was improper.

Affirmed in part and reversed in part.
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1. Workers’ Compensation +1489, 1676

Evidence supported finding that claim-
ant sustained injury in the course of em-
ployment and gave notice of her injury to
her employer.

2. Workers’ Compensation ¢=1643
Testimony of treating physician as to
claimant’s physical limitations and disabili-
ty level was credible and supported find-
ings that claimant had permanent anatomi-
cal disability as result of on-the-job injury.

3. Workers’ Compensation &=803

Once permanent anatomical disability
has been established by competent medica]
testimony, court is called upon to consider
physical limitations of claimant and other
factors that have bearing on claimant’s
ability to earn wages, such as past work
history, job skills and training, education,
prospects of rehabilitation, and job opportu-
nities,

4. Workers’ Compensation 1644

Permanent partial disability of 50% of
the body as a whole was supported by
evidence as to claimant’s education, past
work history, and job skills and training.

5. Workers' Compensation &=1019

Claimant has burden of showing that it
is in claimant’s best interest that award of
benefits be paid in a lump sum rather than
in installments.

6. Workers’ Compensation ¢=1005
Payment of workers’ compensation

award in lump sum wag improper when

employee made no showing of special need.

Arthur E. McClellan, McClellan, Powers
& Ehmling, P.C, Murfreesboro, for appel-
lants.

Charles Patrick Flynn, Stanley A. Kwel-
ler, Flynn and Neenan, P.C,, Dianne Sta-
mey, Asst. Atty. Gen. and Charles W. Bur-
son, Atty. Gen. & Reporter, Nashville, for

appellee.
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OPINION

COOPER, Justice,

In this worker’s compensation case, the
trial court awarded Naomi Ruth Boone
benefits for a permanent partial disability
of fifty percent to the body as a whole.
Appellants insist that the evidence prepon-
derates against the trig] court’s holding
that the injury was compensable. They
also question the percentage of disability
awarded, and the direction that benefits
due appellee be paid in & lump sum. In
turn, appellee insists the trial court erred in
failing to find that she was permanently
and totally disabled, and in dismissing the
Second Injury Fund from the case. On our
review, we affirm the judgment of the tria]
court on all issues except the order that
benefits be paid in g lump sum,

Appellant, BICS of Tennessee, Inc., is a
maintenance and janitorial company under
contract to perform services in the Nissan
plant in Smyrna, Tennessee, It maintains
a trailer-office on Nissan premises and its
employees are stationed throughout the
Nissan complex on a full-time basis.

BICS entered into its contract with Nis-
san in December, 1985, Appellee, who was
then working for BICS’ predecessor, was
employed by BICS as a technician and wag
assigned to work in the Nissan Training
Center. According to BICS, appellee’s
duties “consisted of general janitorial
duties such as cleaning, mopping, sweep-
ing, dusting, basic housekeeping duties to
include water(ing) plants, mov(ing) light
furniture in connection with the cleaning
duties.” Appellee testified that she also
was instructed by her supervisor, Larry
Leslie, that “setting up and taking down
classrooms was part of her job,” and that
he knew she regularly performed this task.
Mr. Leslie was not called as a witness by
BICS to contradict this testimony, though
he still is working for BICS st the Nissan
plant,

The record shows that in late December,
1985, Ms. Boone experienced pain in her
lower back, which she could not relate to
any specific event, Subsequently, she un-
derwent a laminectomy at the L5-81 level
for the removal of a herniated dise. She
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was released by her treating physician to
return to work on February 26, 1986, with-
out limitation or restriction on her physical
activities.

Ms. Boone worked for BICS without inci-
dent until May 2, 1986, when she injured
her back breaking down a classroom by
laying tables on their sides and folding the
legs. Ms. Boone immediately told Eric Lit-
tle, a classroom instructor employed by
Nissan, of her injury and her inability to
complete her assigned work. Ms. Boone
testified that she then attempted to locate
her direct supervisor with BICS; that when
she was unable to contact her supervisor,
she made a telephone call to the trailer-of-
fice of BICS and told one of the ladies in
the personnel office that she had injured
her back breaking down tables and that it
would be necessary for personnel to send
another employee to finigh her work as she
was going to sign out and go home. Ms.
Boone testified that she then walked from
the Nigsan Training Center to the BICS’
office where she signed out in the presence
of Gayle Perry and Janice Green.

On Monday, May 5, 1986, Ms. Boone
went to see Dr. David Gaw, who had per-
formed the earlier laminectomy. She
worked for BICS on May 6 and May 7,
1986, and then was off from work until
June 23, 1986. Ms. Boone testified that
during the time she was off from work, she
spoke with Mr. Richardson, the personnel
manager of BICS, from time to time con-
cerning her injury, treatment, and
progress. The record also shows that Dr.
Gaw completed at least two forms that
were sent to BICS, one a disability insur-
ance form, the other a Department of La-
bor Attending Physicians Report. Both
forms carried the diagnosis of “aggrava-
tion of degenerative lumbar disc disease.”
In the disability insurance form, which is
dated May 28, 1986, Dr. Gaw did not com-
plete question 6, which asked “if disability
is due to an accident, did injury occur at
work?” In the second report dated June 9,
1986, but received at a later date by BICS,
the history of the injury was reported as
“hurt her back moving some furniture at
work.”

After her return to work on June 28,
1986, Ms. Boone worked until October 31,
1986. At all times she wore a heavy back
brace prescribed by Dr. Gaw. Then, on
November 6, 1986, Ms. Boone underwent a
second laminectomy at the L5-S1 inter-
space. Dr. Gaw testified that the second
laminectomy was necessitated by an injury
independent of the one that caused the
earlier laminectomy, and was consistent
with the history of the work-related injury
of May 2, 1986.

Appellee’s testimony on the issue of no-
tice and the scope of her work assignment
was sharply disputed by witnesses called in
behalf of BICS. Employees in the person-
nel office where Ms. Boone checked out
early could not recall either the telephone
call on the morning of the injury or any
conversation with Ms. Boone when they
gave her the time sheet to sign for early
check-out. They admitted that the policy
of BICS was to require the employee to
give a reason for an early sign-out, but
could not recall talking with Ms. Boone
when she checked out early. The person-
nel manager of BICS testified he had no
conversation with Ms. Boone in which she
claimed to have injured her back while
working for BICS, and that he heard no
conversation between his office staff and
Ms. Boone at the time of the early check-
out, though he was in the position to do so
as his desk was located nearby. He also
testified that the breaking down and set-
ting up of classrooms in the Nissan Train-
ing Center was outside the work assign-
ment of Ms. Boone.

(1] The trial judge, who had the oppor-
tunity to hear the testimony and observe
the witnesses, accepted Ms. Boone's ver-
sion of events and found that she sustained
an injury in the course and scope of her
employment for BICS and gave notice of
her injury to BICS. On reviewing the evi-
dence under the de nmovo standard of re-
view preseribed in T.C.A. § 50-6-225(e), we
can not say the evidence preponderates
against the chancellor’s findings on these
issues.

Appellants also question the finding that
Ms. Boone had sustained a fifty percent
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disability of the body as a whole. Specifi-
cally, they question the basis of the assess-
ment of anatomica] impairment by Dr. Gaw
and the efficacy, in general, of Dr, Gaw’s
testimony. They also insist that the medi-
cal evidence shows that Ms, Boone has not
yet reached maximum medica] recovery
and that the assessment of physical impair-
ment is premature. We find no merit in
any of these arguments.

Both Dr. Rex Arendall, who saw Ms.
Boone on referral, and Dr. David Gaw tes-
tified that Ms. Boone has a permanent
physical impairment as the result of the
injury of May 2, 1986, and the resulting
laminectomy. According to Dr. Arendall,
Ms. Boone’s EMG shows nerve damage as
the result of the dise rupture, and the
damage is permanent. He made no at
tempt to assess the percentage of anatomi-
cal impairment but deferred to the treating
and operating surgeon, Dr. Gaw. Dr. Gaw
testified that Ms. Boone’s physical activi-
ties are limited by the pain that radiates
from her low back down the left leg, and
that she cannot stand, sit or walk for any
extended period of time, nor do work that
requires lifting, stooping or bending. His
assessment of her physical disability is
twenty-five percent to the body as a whole,
with one-half of the disability being due to
the May 2, 1986, injury. According to him
the impairment rating is based on guide-
lines set forth in the American Medical
Associates Guide to the Evaluation of Im-
Pairment Rating and the Manua] for Ortho-
pedic Surgeons in Evaluating Permanent
Physical Impairment. Both Dr. Arendall
and Dr. Gaw expressed the opinion that
Ms. Boone would be benefited by nerve
decompression surgery, which Ms. Boone
declined to have.

[2] Appellants insist that Dr. Gaw’s tes-
timony is so self-contradictory and specula-
tive that it has no probative value on either
the issue of medical causation, the issue of
permanency of disability, or the agsess-
ment of physical impairment. We do not
view Dr. Gaw's testimony in the same light
as do the appellants, but are of the opinion
that it is credible and that it supports the
findings of the trial judge that Ms. Boone
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has a permanent anatomieal disability as
the result of the on-the-job injury of May 2,
1986.

The argument of appellants that the as-
sessment of Ms. Boone’s physical impair-
ment is premature is predicated upon the
statement by Dr. Gaw that he did not be-
lieve Ms. Boone had received the maximum
benefit of medical treatment, The state-
ment was made during the deposition taken
on May 2, 1988, two years after the on-the-
job accident, and eighteen months after Ms,
Boone underwent surgery. In our opinion
the statement was made with the thought
of the recommended nerve decompression
surgery in mind. But in any event, we
note that Dr. Gaw went on to testify that
“in all likelihood the impairment probably
will not change.”

[3,4] As heretofore noted, the trial
judge concluded from all the evidence that
plaintiff has a permanent partial disability
of fifty percent to the body as a whole ag
the result of the May 2, 1986, injury. Nei-
ther party is satisfied with this finding.
Ms. Boone thinks it should be greater, the
appellants think it should be lower, It is
settled that once permanent anatomica! dis-
ability has been established by competent
medical testimony, the trial judge is called
upon to consider the physical limitations of
the worker and such other factors that
have a bearing on the worker’s ability to
earn wages on the open labor market as
past work history, job skills and training,
education, prospects of rehabilitation, and
job opportunities for those with the disabili-
ty of the worker in question. See Bennett
v. Howard Johnson Motor Lodge, 714
S.w.2d 273 (Tenn.1986); Hoider », Liberty
Mutual Isurance Company, 587 S.W.2d
872 (Tenn.1979). The trial judge com-
mented on several of these factors, such as
education, past work history and job skills
and training, in determining the percentage
of permanent partial disability. We also
have considered these factors and the phys-
ical limitations of Ms. Boone and have con-
cluded that the evidence does not prepon-
derate against the tria] judge’s finding that
Ms. Boone is not now totally and perma-
nently disabled, nor against his finding that
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the permanent partial disability attributa-
ble to the May 2, 1986, injury is fifty per-
cent to the body as a whole.

[5,6] Appellants also have questioned
the direction of the trial judge that the
permanent partial disability benefits due
appellee be paid in & lump sum. Our atten-
tion has been called to the fact that appel-
lee did not file a motion asking for payment
of benefits in a lump sum, that no evidence
was introduced during the trial to establish
a need for a lump sum payment, and that
the trial court’s opinion does not contain a
finding that payment of benefits should be
in a lump sum. In Smith v. Gallatin
Nursing Home, 629 S.W.2d 683 (Tenn.
1982), it is pointed out that:

The action of the trial judge in ordering

commutation has serious consequences

both for the employee or dependents and

for the employer and its insurer. It

should not be ordered perfunctorily or

without a careful inquiry by the trial

judge as to all facts and circumstances.
The employee has the burden of showing
that it is in his best interest that the award
of benefits be paid in & lump sum rather
than in installments. This can only be done
by the introduction of evidence sufficient to
convince the trial judge that the employee
has a special need. See Flowers v. South
Central Bell Telephone Co., 672 S.W.2d
769 (Tenn.1984). No evidence showing
such a need was introduced in this case,
leaving this Court with no alternative but
to set aside that part of the judgment call-
ing for the payment of the permanent par-
tial disability benefits in a lump sum. In
all other respects, the judgment of the trial
court is affirmed. The cause is remanded
to the trial court for enforcement of its
decree and consideration of other issues as
they may arise. Costs of the appeal are
adjudged against appellants, BICS of Ten-
nessee, Inc., and Aetna Life and Casualty
Insurance Company.

DROWOTA, CJ., and FONES,
HARBISON, and O’'BRIEN, JJ., concur.
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C. Bryan BLALOCK and wife, Wilma
Jo Blalock, Plaintiffs-Appellants,

v.

Roy M. CLAIBORNE,
Defendant-Appellee.

Court of Appeals of Tennessee,
Eastern Section.

Feb. 10, 1989.

Permission to Appeal Denied by
Supreme Court May 8, 1989.

In personal injury action by pedestrian
and her husband against driver of automo-
bile, the Law Court, Knox County, Chester
R. Mahood, J., entered judgment on jury
verdict in favor of driver, and pedestrian
and husband appealed. The Court of Ap-
peals, Anderson, J., held that: (1) material
evidence supported the jury verdict; (2)
trial court did not abuse its discretion in
permitting driver’s attorney to inquire con-
cerning husband’s business; (3) trial court
did not abuse its discretion in designating
witness as expert concerning reaction time
for stopping vehicles; and (4) hearsay testi-
mony fell within excited utterance excep-
tion to that rule.

Affirmed.

1. Automobiles ¢=244(50)

Testimony that pedestrian started
across five or six-lane highway as or after
light changed from red to green for vehic-
ular traffic, and that pedestrian was not
proceeding within designated crosswalk,
constituted material evidence supporting
jury’s verdict in favor of driver who struck
pedestrian.

2. Trial &=125(1)

Trial court did not abuse its discretion
in allowing driver’s attorney to inquire con-
cerning business of pedestrian’s husband,
where question was not asked purely for
purpose of appealing to passion, prejudice,
and sentiment.



