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fact that Mr. Hamilton was a “friendly
buyer” who did not intend to personally
reside in the property is of no consequence
and does not remove the proposed sale from
the bona fide class.

[2] The principal issue presented is
whether the commencement of proceedings
for foreclosure by the exercise of a power
of sale, as provided in the deed of trust,
terminated the right of an owner of proper-
ty covered by the deed of trust to have that
property released under a partial release
provision upon tender .of payment of the
sum allocable to that particular piece of
property, plus accumulated interest and
costs, provided the tender is made prior to
an actual foreclosure sale. We .conclude
that .in such a case the right of partial
release .is not thus terminated.

[3] It is the general rule that, unless the
contract provides to the contrary, an owner
of property subject to a mortgage or deed
of trust may exercise a right of partial
release set .out in the mortgage or trust
instrument, even though default has oc-
curred and foreclosure proceedings have
been commenced. Fidelity Mortgage Inves-
tors v. Louisiana Pur. Corp., La.App., 297
So.2d 172 (_19_‘74);_' Empress Homes, Inc. v.
Levin, Fla.App., 201 So.2d 475 (1967); Nor-
ris v. Schwartz, 114 Fla. 248, 153 So. 910
(1934); Gammel v. Goode, 103 Iowa 301, 72
N.W. 531 (1897); -Sacramento Suburban
Fruit Lands Co. v. Whaley, 50 Cal.App. 125,
194 P. 10564 (1920); Annot., Mortgage—Par-
tial Release Provisions, 41 A.L.R.3d 67 et
seq. (1972). See also, Lambert v. Jones,
Tenn.App., 540 S.W.2d 256 (1976). This
rule is a fair and just one which we ap-
prove. To hold to the contrary would
ambount to our adding an important limita-
tion to the right of partial release which the
parties themselves had not agreed to.

The Court of Appeals rehed upon Lee v.
Security Bank & Trust Co., 124 Tenn. 582,
139 S.W. 690 (1911). That case, however,
did not deal with a provision for partial
release of mortgaged property and, thus, is
not in our view, authority contrary to our
decision herein. . .

. The petitioner, Mildred Horne, tendered
performance of every condition required of
her to.be entitled to have her property
released from the lien of the deed of trust;
the Chancellor was correct in awarding her
relief. We, therefore, reverse the judgment
of the Court of Appeals and affirm that of
the Chancery Court. Costs are taxed
against the respondents.” The cause is re-
mended to the Chancery Court for such
further action as may be proper in the
premises and is in conformity with the con-
clusions expressed in this opinion

FONES COOPER HENRY and HARBI-
SON, JJ., concur.
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. Action was brought by candidates con-
testing validity of elections for the office of
sheriff . and two positions on the county
commission. The Equity Court, Robertson
County, Alex W. Darnell, Chancellor, dis-
missed the action 23 to the sheriff's race
and as to one county commission position
and directed a recount or a new election as
to the second county commission position.
The candidates appealed.. The Supreme
Court, Fones, J., held that the irregularities
in the election in the county district were of -
such a nature that it was impossible to say
that the vote was affected in one race for a
county commission position but was not af-
fected in the race for the other position or
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that such irregularities did not affect the
vote in the sheriff's race; therefore, elec-
tions for such positions would be voided and
the respective offices declared vacant.

Reversed.

L. Elections =115

Where registrar at large, who was em-
ployed by election commission, failed to rec-
ord voters’ answers to questions on applica-
tions for permanent registration, such vot-
ers should not be disenfranchised because of
failure of registrar to perform her duties

properly.

2. Elections &=298(2)

Courts may void an election where evi-
dence reveals that number of illegal ballots
cast equals or exceeds difference between
two candidates receiving most. votes,

3. Elections =228, 232

Courts may void elections upon a suffi-
cient quantum of proof that fraud or ille-
gality so permeated conduct of election as
to render it incurably uncertain, even
though it cannot be shown to a mathemati-
cal certainty that result might have been
different.

4. Elections ¢=59, 233

Procedural safeguards included in the
election laws are designed to prevent undue
influence or intimidation of free and fair
expression of will of electors or to insure
that only those who meet statutory require-
ments for eligibility to vote, cast ballots.
T.C.A. § 2-102(a).

5. Elections &=227(8)

Ballot cast in violation of procedural
safeguards that legislature has included in
election laws, which are designed to prevent
undue influence or intimidation of free and
fair expression of will of electors or to
insure that only those who meet statutory
requirements for eligibility to vote, cast bal-
lots, affects freedom and purity of ballot to
exactly same extent as a ballot tainted with
actual fraud. T.C.A. § 2-102(a).
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6. Elections ¢=227(8)

Violations of elections laws, such as
absentee voting statutes, present opportuni-
ty for fraud, whether committed or intend-
ed. T.C.A. § 2-102(a).

7. Elections &==227(1), 232

In an election contest, whether there is
proof of actual fraud only, or violations of
statutory safeguards only, or a combination
of two, issue is whether or not those acts,
viewed cumulatively, compel conclusion
that election did not express free and fair
will of qualified voters.

8. Elections ¢=116, 227(8)

Irregularities in election in county com-
mission district, including failure to reject
absentee ballots based upon irregularities
appearing on face of voters’ affidavits to
their absentee ballots, failure to record an-
swers to questions on voters’ applications
for permanent registration, and handing of
more than one application for absentee bal-
lot to individual voters, fell within two of
the categories of procedural safeguards in
the election statutes designed to prevent
undue influence or intimidation of free and
fair expression of will of electors or to
insure that only those who meet statutory
requirements for eligibility to vote cast bal-
lots. T.C.A. §§ 2-102(a), 2-601, 2-607.

9. Elections +=116, 227(8)

Irregularities in election in county com-
mission district, including failure to reject
absentee ballots based upon irregularities
appearing on face of voters’ affidavits to
their absentee ballots, failure to record an-
swers to questions on voters' applications
for permanent registration, and handing. of
more than one application for absentee bal-
lot to individual voters, were of such a
nature that it was impossible to say that
vote was affected in one race for a county
commission seat but was not affected in
other race or that such irregularities did not
affect vote in sheriff’s race; therefore, elec-
tions for commissions would be voided and
the respectivé offices declared vacant.
T.C.A. §§ 2-102(a), 2-601, 2-607.



EMERY v. ROBERTSON COUNTY ELECTION COM’N Tenn.

105

Cite as 586 S.W.24 103

10. Elections &=116, 227(8) -

" Where votes in county commission dis-
trict were voided due to election irregulari-
ties and result of election for sheriff was
changed thereby, sheriff's race was ren-
dered incurably uncertain warrantmg void-
ing of such election.

11. Elections &= 227(8)

Where sheriff had 12 vote margin of
victory after ten of 25 ballots he had dis-
tributed in violation of absentee voting
statutes had been rejected, it was, appropri-
ate and necessary that an additional 15
votes be declared void thereby rendering
sheriff’s race incurably uncertain and neces-
sitating the voiding of his election. T.C.A.
§§ 2-601, 2-607. . :

Arthur E. McClellan, Gallatin, William B,
Vest, Kelly, Jones & Vest, Hendersonville,
J. Travis Price, Springfield, for appellants.

Michael R. Jones, James  E. Walton, Joe
K. Walker, Springfield, for appeilees.

OPINION

FONES, Justice.

This appeal, i‘n' two consolidated cases,
involves the validity of the August 1978
election contests for the office of Sheriff of
Robertson County and for the two Fourth
District positions on the Robertson County
Commission,

- The Election Commission certified that
Dan King was elected Sheriff by a margin
of eighty-two votes over plaintiff Taylor
Ted Emery and that Charles Dorris, with
453 votes, and Russell Shedden, with 842
votes, were elected to the County Commis-
sion - for the Fourth District. -Plaintiff
Claude Bellar received 341 votes .and:a
fourth candidate received twenty-three
votes in the County Commission race. ..

In a written opinion rendered on 22.Sep-
tember 1978 the learned Chancellor voided
sixty-eight votes and found that two eligi-
‘ble voters were illegally barred from cast-
ing their ballots. In addition, the Chancel-
lor found five categories of irregularitiés,
but concluded that the vote totals were not
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affected thereby. The  Chancellor’s com-
ments about those irregularities are signifi-
eant: ’ o
“The Court, upon a review of the testi-
mony involving these five irregularities
" does not believe there has been a show-
ing, by a preponderance of the evidence,
that any one of these five instances or
occurrences did in any wise effect the
outcome of the election or influence the
~ vote of any person who voted where these
things occurred. This does not mean that
these acts are to be condoned; it is this
" Court’s position as it should be the posi-
tion of all persons charged with the re-
sponsibility of fair elections, that no per-
son should be within the 100 foot distance
and be in a position to have someone
believe that he may or may not be trying
to influence a vote or the operation of the
election process. These statements are
directed to the ' Election Commission
- and/or the officials that operate the polls
for Robertson County. The acts such as
these five cannot be tolerated nor can
they be condoned with the thought that
they may or may not affect the outcome
of any election. No Court should be
charged with the responsibility of having
- to find a fact as to whether any of these
five improprieties did affect the popular
election of any candidate. The Court has
determined that these five oceurrences
- did not violate the election process so as
. to- cause any ballot to be cast out, but
how sad it is that it was necessary for
this decision to be made and for those of
another persuasion to believe that this
affected the outcome of any race in Rob-
ertson County.”

" The trial court then expressed the opinion
that in the sbsence of fraud, the election
could only be voided in those races in which
the number of void votes cast could mathe-
matically affect the result. Thus, in the

‘Sheriff’s race, sixty-eight votes deducted

from King’s total and two added to Emery's
total left King with a twelve-vote margin

of victory, and Emery’s suit was dismissed.

In the County Commission race in the
Fourth District, the trial court dismissed
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the suit as to Dorris, without comment, but
implicitly, because Dorris’ 112-vote margin
would require the same result as King's
eighty-two-vote margin, plus the fact that
of the seventy rejected votes, many were
cast outside the Fourth District. With re-
spect to the second position from the
Fourth District, the trial judge directed a
recount between Bellar and Shedden by the
Election Commission (which he noted would
only be possible with absentee ballots) or, if
a recount proved to be impossible, that their
names be placed on the ballot as contestants
in the November election. On that same
day, September 22, 1978, the Court entered
a decree in the County. Commission case
directing the Election Commission to place
the names of Bellar and Shedden on the
November ballot, presumably having made
the determination that a recount was im-
possible. '

On October 11, 1978, the trial judge filed
a supplemental opinion, prefaced as follows:
“In rendering the original opinion on
September 22, 1978, this Court failed to
give specific reference and treatment to
the reasons for the setting aside of the
Commissioner’s election in the 4th district
of Robertson County, Tennessee.”

After discussing and analyzing a number
of reported decisions, the Chancellor’s opin-
ion concludes as follows:

“The Court would list those voter irreg-
ularities in the 4th District Commission-
er's race of Robertson County, Tennessee
as follows: '

1. Absentee ballots counted which

were admittedly void.

2. The disenfranchisement of two vot-

ers without cause.

8. Aliowing votes to be cast by per-

gons residing outside the 4th District

for more, than 90 days prior to the
election date.

4, Allowing votes to be cast by per-

sons who were residents of another

county for more than 90 days prior to
~ the election date.

If only one of these irregularities had
occurred, it might well be said that it
was, or they were honest mistakes as the
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term was used in the case of Ingram v.
Burnette [204 Tenn. 148], 316 SW.2d 31,
33:
It is not any easy task for the courts
. of our State to set aside and deelare
elections void. The Courts appreciate
the fact that honest mistakes will be
made in the conduct of elections.
What we have are a multiplicity of
mistakes and/or irregularities and the
magnitude of these causes this Court to
order a new election as between Mr.
Sheddeni and Mr. Bellar.”

Emery contends that in the Sheriff’s race
there was sufficient evidence of fraud and
illegality to require a declaration that the
election was void because of incurable un-
certainty. Bellar makes the same conten-
tion with respect to the Fourth District
race. In addition, Bellar insists that the
Chancellor, in his supplemental opinion, ex-
pressly found that the magnitude of the
mistakes and irregularities in the Fourth
District required a new election because of
incurable uncertainty, but erred in failing
to void the election as to Dorris; that an
election could not be valid as to one candi-
date and void as to others, in the same race,
for the same offices, at the same ballot box.

I

Included in the sixty-eight witnesses who
testified in this case were the following
election officials: Martha Ralph, Chairman
of the Absentee Counting Board; Mary
Sprouse, Registrar at Large; and Joe Henry
Carter, Chairman of the Robertson County
Election Commission.

The evidence revealed that Martha Ralph
had been Chairman of the Absentee Count-
ing Board for seven years and that in the
August General Election a total of 628 ab-
sentee votes were cast and only four were
rejected. The Chancellor rejected twenty-
three additiona! absentee ballots, based
upon various irregularities appearing on the
face of the voters’ affidavits to their absen-
tee ballot. Mrs. Ralph testified that she
thought only one witness was required to
the signature of a person signing for an
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absentee voter unable to write his signature
or make his mark. But see T.C.A. § 2-605.
However, a number of such absentee ballots
having no witness! signatures thereon were
counted by the, Absentee County Board.
She also was unaware of the provisions of
T.C.A. § 2-618(b} requiring the Absentee
Counting Board to compile a list of rejected
absentee ballots s0 that the Registrar could
advise the voters of such rejections. The
Chancellor rejected an additional twenty-
two absentee ballots, but the reasons for
said rejection were not facial defects that
should have been discovered by the Absen-
tee Counting Board. Also included among
the absentee ballots counted by the Board
and rejected by the Chancellor was the ab-
sentee ballot of Mary Sprouse, the Regis-
trar at Large, who took her own oath and
sngned her own absentee ballot as an attest-
ing official.

[m Mary R. Sprouse had been employed
by the Robertson County Election Commis-
sion for almost fourteen years at the time
of the trial. The evidence showed that she
failed to record :the answers to five ques-
tions on the applications for permanent reg-
istration of 279; yoters who voted in the
August 1978 election. We agree with the
Chancellor that those voters should not be
disenfranchised because -of failure of the
Reglstrar to perform her duties properly.

. Perhaps the most appalling dereliction of
dut.y in this record is exemplified by the
evidence that the Registrar handed to Dan
King, the incumbent Sheriff and candidate
for re-election, twenty-five applications for
absentee ballots, and she or a deputy regis-
trar gave fifteen .to one William Ellis, and
she - testified that she would -have given
anyone who asked for them as many as
they requested. : Such acts were in direct
violation of T.C.A. § 2-607. The Regis-
trar’s testimony about the handling of the
absentee ballot applications is significant:
. “Q. Did -the:; Commission make you
aware of the statute that provides that

- no more than one application for absentee
voting may be;furnished to any voter?
THE COURT: :Mr. McClellan, there’s
nothing wrong with your question. But

sometimes when you ask toe long a ques-
tion, the witness will answer it; but oth-
erwise they don’t understand it.

EXAMINATION CONTINUED BY
MR. McCLELLAN:

Q. You haven't received any instruc-

tions about the applications in terms of

giving them out. Is that oorrect"

A. No. .

Q. Have you or people within the office,

from your personal observation, dispensed
. numerous applications for absentee bal-

lots to one voter? What I'm asking is—

A. Anyone came in to get an applica-

tion, we let them have it. Is that what

you're agking me?

Q. No, ma'am. What I'm askmg is did

you give Mr. King over here a handful of

applications? ‘

A. I gave him as many as he asked for.

Q. Did you give other people as many as

they asked for?

A. Anybody that asked for them, we

gave them.” :

This Court in Hilliard v. Park 212 Tenn.
588, 370 S.W.2d 829 (1963), gave extensive
consideration to the question of absentee
voting irregularities in applying the absen-
tee voting laws then in effect. Ch. 380,
1968 Tenn.Pub.Acts, then codified at T.C.A.
§ 2-1601 et seq.

The purpose section of the 1963 Absentee
Voting Act provided in part:

“It is declared to be the intent of the
general assembly to prevent
fraud in elections . election offi-
cers shall receive no absentee voter’s bal-
lot unless the provisions of this Act shall
have been literally complied with, all reg-
ulatory provisions hereof being made
mandatory ..” Ch. 380, § 1, 1963
Tenn.Pub.Acts.

The Hilliard court interpreted that lan-
guage as evincing an intent on the part of
the Legislature that the absentee voting
statutes be given a strict rather than a
liberal construction. The Court also exam-
ined and quoted from decisions of other
states and concluded that the great majori-
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ty of jurisdictions adhered to the same rule.

Typical of the quotes approved is the fol-

lowing:
“ ‘Flection laws should be construed liber-
ally in favor of the right to vote but this
is not the rule as to absentee voting laws.
Being in derogation of the common law,
they should be strictly construed. The
reason for the difference is that purity of
the ballot is more difficult to preserve
when voting absent than when voting in
person. Guice v. McGehee, 155 Miss. 858,
124 So. 643, 125 So. 433; Straughan v.
Meyers, 268 Mo. 580, 187 5.W. 1159; In re
Baker, 126 Mise. 49, 213 N.Y.5. 524;
Opinion of Justices, 44 N.H. 633" 370
8.W.2d at 832, quoting from State ex rel.
Whitley v. Rinehart, 140 Fla. 645, 192 So.
819 (1940). :

The purpose section of the 1972 Act, ap-
plicable to this case, provides in part as
follows:

“To prevent fraud in elections ne voter’s
absentee ballot may be received unless
the provisions of this chapter are strietly
complied with.” Ch. 740, § 1, 1972 Tenn.
Pub.Acts.

Obviously, the language of the 1972 Act
expressly requires a strict construction of
the absentee ballot statutes, consistent with
the Court’s ruling in Hilliard.

King admitted obtaining twenty-five ap-
plications for absentee ballots from the Of-
fice of the Robertson County Election Com-
mission. He acknowledged delivering ap-
plications to Jeanette Swift, Ernest Crab-
tree and Edna MeClurkan and remembered,
“carrying several applications to different
people.” Edna McClurkan and William El-
lis both work at the Springfield Healthcare
Nursing Home. Sheriff King testified that
when he delivered applications to Mrs.
MeClurkan, they “had already had a social
worker to complete this process there.”
Presumably that was William-Ellis who had
obtained fifteen applications. The Chancel-
lor rejected fifteen absentee ballots cast by
voters at the nursing home, apparently
accounting for those applications obtained
by Ellis.
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The evidence shows that Jeanette Swift’s
efforts resulted in seven ahsentee hallots
cast by the Shannons, the Templetons and
the Gruggs; that William Duffer, the Chief
Deputy Sheriff and also a notary public,
was dispatched by Sheriff King in a county
vehicle to take the oaths of the Shannons,
the Templetons and the Grubbs. Sheriff

. King testified that he “believed” that Mrs.

Swift had handearried those seven absentee
ballots to his office and he carried them to
the election office, another violation of the
absentee voting statutes. Those seven bal-
lots were also rejected by the Chancellor.

- Joe Henry Carter, the Chairman of the
Robertson County Election Commission, ac-
knowledged that he was a known supporter
of Sheriff King. From this cold record, it
appears that it was with some reluctance
that he acknowledged that it was improper
for King and Ellis or anyone else to receive
more than one application for absentee vot-
ing. He was asked about the extent of
instructions and seminars given to commis-
sion members, registrars and election offi-
eials. Suffice it to say that the evidence
adduced shed no light whatever upon the
question of why such glaring irregularities
occurred. :

Ernest Crabtree held a special commis-
sion from Sheriff King and contributed
money to his campaign. He testified that
King gave him applications on twe differ-
ent occagions. He said that *a fellar came
by and said he had six or seven people that
wanted absentee ballots.” No names were
given. Apparently the other occasion re-
sulted in his obtaining applications that
were given to Phillip, Ray and Sherry Hen-
derson, who voted absentee. The three
Henderson votes were rejected by the
Chancellor.

IL :

‘[2] The reported decisions of this State
uniformly authorize the courts to void an
election where the evidence reveals that the
number of illegal ballots cast equals or ex-
ceeds the difference between the two candi-
dates receiving the most votes. The rule is
based upon the rationale that if all of the
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illegal votes had been cast for the unsuc-
cessful candidate the result would have
been changed. See, e. g, Ingram v. Bur-
nette, supra, Hilliard v. Park, supra. In
Southall v. Billings, 213 Tenn. 280, 375
S.W.2d 844 (1963), Mr. Justice White, writ-
ing for the Court, suggests that such a
mathematieal purging of votes renders.the
election void because of the uncertamty of
result.. Id. 375 S.W.2d at 850.

{31 T_he courts may also ‘void elections
upon & sufficient. quantum of proof that
fraud or illegality so permeated the conduet
of the election as to render it incurably
uncertain, even though it cannot be shown
to a mathematical certainty that the result
might have been different.

. In State ex rel. Davis v. Kivett, 180 Tenn.
598, 177 S.W.2d 551 (1944), this Court af-
firmed the trial court’s voiding of an elec-
tion in Claiborne County wherein the suc-
ceasful candidate was shown to have con-
tributed to a fund used to purchase over
4,000 poll tax receipts in bulk, as distin-
guished from individual purchases. In ad-
dition, the Chancellor had found such irreg-
ularities of the Springdale precinct that the
entire vote of that box was cast out. The
Chancellor had found “many violations of
law and many of the safeguards surround-
ing the election were disregarded, especially
at Springdale and Fork Ridge, so much so
8s to render the election incurably uncer-
tain, thus rendering it impossible to purge
the returns. It results that a decree will be
entered declaring the election void and tax-
ing defendant with the costs.” Id 177
- 8.W.2d at 554.

Justice Gaylor writing for the Court con-
curred in the Chancellor’s fmdmg with the
observatwn that,

[T]he election for County Judge was 20
permeabed ‘with fraud and illegality as to
compel the conclusion that it was not in

. fact, an expression of the will of the
 electors . L Id 177 SW.ad at
565.

" See, e. g., SouthalI V. B:ngs, supra, In-
gram v, Burnette, supra.

In Kivett there was proof of actual fraud
as well as violations of the election statutes.
In Ingram a single fraudulent scheme re-
sulted in 138 persons voting illegally in the
election. In ‘Southall the complaint that
was dismissed in the trial court on demur-
rer, but held sufficient by this Court, con-
tained allegations of actual fraudulent acts
as well as violations of the statutes.

In this case, we agree with the Cha.neellor
that there is no evidence that would justify
a finding of fraudulent intent on the part
of any of the officials or candidates. This
gives rise to the question of whether any
election can be declared void, upon a show-
ing of illegalities and irregularities, absent
actual fraud.

[4-7]) The first purpose declared by the
Legislature in enacting our present élection
laws was that “[t]he freedom and purity of
the ballot is secured.” T.C.A. § 2-102(a).
The integrity of the ballot is jeopardized
upon violation of any of the procedural
safeguards that the Legislature has includ-
ed in the election laws, which are obviously
designed to (1} prevent undue influence or
intimidation of the free and fair expression
of the will of the electors or (2) insure that
only those who meet the statutory require-
ments for eligibility to vote, cast ballots. A
ballot cast in violation of statutory safe-
guards falling within those.categories af-
fects the freedom and purity of the ballot
to exactly the same extent as a ballot taint-
ed with actual fraud, as in Ingram. Viola-
tions of those statutes, such as the absentee
voting statutes, present the opportunity for
fraud, whether committed or intended. See
Larson v. Locken, 262 N.W.2d 752 (8.D.
1978). " Thus, whether there is proof of ac-
tual fraud only, or viclations of statutory
safeguards only, or a combination of the
two, the issue is whether or not those acts,
viewed cumulatively, compel the conclusion
that the election did not express the free
and fair will of the qualified voters. See
Johnson v, Trnka, 154 NWZd 185 (Minn.
1967).

RS |
[8] The . irregularities found by the
Chancellor in the Fourth District fall within
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the two categories of statutory safeguards
discussed above, and we concur in said find-
ings. However, we think it was inconsist-
ent to hold that the irregularities voided
only that portion of the election mvolvmg
Bellar and Shedden.

The proof shows that thirty-seven absen-
tee ballots were cast in the Fourth District
and that at least eleven, if not more, of the
absentee ballots rejected were cast by
Fourth District voters. Thus, the Chancel-
lor could have voided the certification of
- Shedden, who had only one more vote than
Bellar, on that simple mathematical calcula-
tion and his supplemental opinion of Octo-
ber 11, 1978, would have been unnecessary.

[9] But the new election was ordered on
different grounds, to wit, irregularities of
such magnitude that the election in that
district was rendered incurably uncertain.
The irregularities found by the Chancellor
were of such a nature that it was impossible
to say that they affected the vote for candi-
dates Bellar and Shedden but did not affect
the vote for candidate Dorris, or that they
did not affect the vote in the Sheriff’s race.

[10] Sheriff King received a total of 485
votes and Emery 231 in the Fourth Distriet,
giving King a margin of 264 votes. Thus
upon casting out the entire vote in the
Fourth District, King's eighty-two-vote
margin disappears, and Emery has a margin
of 182 votes in excess of King. Obviously,
the Sheriff’s race is rendered incurably un-
certain by voiding the vote in the Fourth
Dlstnct

~[11]1 The Sheriff’s race must be voided
for another reason. The Chancellor’s vote
purge left King with a twelve-vote margin
of victory. Tracing the forty absentee bal-
lot applications given to Sheriff King and
William Ellis, we conclude from the record
that =ll fifteen of Ellis’ applications were
involved in the nursing home rejections,
and ten of the twenty-five King applica-
tions were rejected, leaving fifteen unac-
counted for, We think it is appropriate and
necessary that an additional fifteen votes
be declzred void in the Sheriff’s race be-
cause of the personal participation of the
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candidate in violation of the absentee vot-
ing statutes.

The result is that the Shenff’l election
and the August and November elections for
two positions on the Robertson County
Commission from the Fourth District are
voided, and the respective offices are de-
clared vacant. See Southall v. Billings, su-
pra; Stambaugh v. Price, 532 S.W.2d 929
{Tenn.1976). Until the next election the
vacancies will be filled by such persons as
may be appointed by the county legislative
body, and the clerk of this Court will certify
this judgment to that body in accord with
TC.A. § 82806 TennConst. Art. 7, § 2.

Costs are adjudged against the Robertson
County Election Commlsswn

HENRY, C. J., and COOPER, BROCK
and HARBISON, JJ., concur.

(7]
© $ KEYNUMBER SYSTEN

Lewis Carl McDOWELL, Petitioner,
¥. . .
Bonnie Ruth McDOWELL, Respondent.

Supreme Court of Tennessee.

_ Sept. 4, 1979.

The ‘Law Court, Sequatchie County,
Paul A. Swafford, J., awarded . a divorce to
wife and, upon division of jointly owned
property, husband appealed. The Court of
Appeals reallocated obligation assigned to
hushand as child support and alimony, and
hushand’s petition thereafter was granted.
The Supreme Court, Fones, J., held that:
{1} where wife expressed desire to have
only one half of the assets of the parties
and husband agreed that she was entitled
to one half of the assets, award of any
alimony in addition to 50 percent of the net
assets of the parties was erroneous, and (2)
wife’s portion of bank debt was improperly



