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their control pursuant to court order....”
By implication, the definition of idle funds
must at least include funds held by the clerk
that are not “held under their control pursu-
ant to court order.”

The question then becomes whether the
monies at issue were monies held under the
Clerk’s control pursuant to court order. We
believe the answer is yes. The court ordered
Currin and Denny’s to deposit security with
the court for judgments pending their ap-
peal. The Clerk points out that the court did
not specify in its order how the defendants
could deposit security or that the Clerk was
to invest the monies. The Clerk argues that
the court did not order Currin and Denny’s
to deposit money with him but only ordered
them to deposit security. He maintains that
reading the language in subsection (b) so
broadly as to include the court’s order in this
case stretches the statute beyond reason.
We respectfully disagree. In construing the
statute, we are unable to draw a meaningful
distinction between a court order that speci-
fies the manner in which a litigant must post
security and a court’s order directing liti-
gants to post security generally. Further, if
subsection (b) of the statute required that
the court specify in its order that the Clerk
must invest the monies deposited into court
by litigant, then section (b) would be super-
fluous. The court ordered Currin and Den-
ny’s to deposit security to obtain a stay pend-
ing appeal. They deposited these monies
pursuant to the court’s order. Their actions
met the requirements of the court’s order.
The Clerk held those monies under his con-
trol pursuant to court order.

[2] The second sentence in subsection (b)
provides that interest on the investments
“shall accrue to the benefit of those directed
by the court....” The court ordered the
Clerk to pay the interest to Currin and Den-
ny’s. There is no requirement in the second
sentence of subsection (b) that a court direct
or that the parties agree “on the front end”
of depositing monies into court to whom the
interest will accrue. We see no reason to
read such a requirement into the statute
because often the court or the parties will not
know to whom the interest should accrue
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until the particular stage of the underlying
litigation is completed.

We deny the motion of Currin and Denny’s
for damages for frivolous appeal.

The judgment of the trial court is affirmed.
Costs are assessed to the appellant.

TOMLIN, P.J., W.S., and FARMER, J.,
coneur.
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GALLATIN HOUSING AUTHORITY,
Plaintiff/Appellant,

v.

CITY COUNCIL, CITY OF GALLATIN,
Tennessee, Defendants/Appellees.

Court of Appeals of Tennessee,
Middle Section, at Nashville.

June 30, 1993.

Permission to Appeal Denied by
Supreme Court Dec. 6, 1993.

City housing authority sought writ of
certiorari respecting city’s denial of authori-
ty’s application for public housing project.
The Chancery Court, Sumner County, Rob-
ert Corlew, ITI, Chancellor, granted certiora-
ri and affirmed city’s action. Authority ap-
pealed. The Court of Appeals, Lewis, J.,
held that city council’s action in denying city
housing authority’s application for public
housing project was statutorily authorized,
despite need for public housing.

Affirmed and remanded.

1. Municipal Corporations ¢=717.5(1)

On writ of certiorari, Court of Appeals’
review, and trial court’s review, of action of
city in denying city housing authority’s appli-
cation for public housing project was limited
to whether actions of city exceeded its juris-
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diction or were illegal, arbitrary, or fraudu-
lent. T.C.A. §§ 13-20-104(e), (e)(1), 27-8
101.

2. Administrative Law and Procedure
&=659
Certiorari €=68
Common-law writ of certiorari does not
permit Court of Appeals to inquire into cor-
rectness of agency’s or inferior court’s judg-
ment as to facts. T.C.A. § 27-8-101.

3. Municipal Corporations ¢&=717.5(1)
Concurrent findings of city and trial
court, respecting action of city in denying
city housing authority’s application for public
housing project, were conclusive on appeal if

there was any evidence to support them.
T.C.A. §§ 13-20-104(e), (e)(1), 27-8-101.

4. Municipal Corporations ¢&717.5(1)

City council’s action in denying city
housing authority’s application for public
housing project was statutorily authorized,
despite need for public housing; project did
not provide for housing for low-income elder-
ly, did not provide for scattered housing, and
was in close proximity to old, high-crime
project site, no project plan was presented,
and there was no need for new construction.
T.C.A. § 13-20-104(e), (e)(1).

5. Municipal Corporations &717.5(1)

Trial court, and Court of Appeals, would
review record to determine if there was any
material and substantial evidence to support
action of city in denying city housing authori-
ty’s application for public housing project.
T.C.A. § 13-20-104(e), (e)(1).

6. Municipal Corporations ¢=717.5(1)

Review of trial court, and Court of Ap-
peals, to determine whether city’s action in
denying city housing authority’s application
for public housing project was supported by
material and substantial evidence, was ques-
tion of law and not of fact. T.C.A. § 13-20-
104(e), (&)(1).

7. Municipal Corporations ¢=717.5(1)

On review of city’s denial of city housing
authority’s application for public housing pro-
ject, Court of Appeals’ scope of review of
action of chancellor was no greater than

chancellor’s review of action of city; thus,
neither trial court nor Court of Appeals were
to determine any disputed question of fact or
weigh any evidence. T.C.A. § 13-20-104(e),
(&1).

8. Municipal Corporations &=717.5(1)

City council, in evaluating public housing
project plan, must do so in relationship to
housing needed, whether it be conventional
or scattered, persons in need of housing,
safety concerns, reduction in tax base, exist-
ing housing in private sector, and location of
project in relation to existing projects.
T.C.A. § 13-20-104(e), (e)(1).

9. Municipal Corporations &=717.5(1)

Purpose of statute governing city’s re-
view of city housing authority’s application
for public housing project is to provide check
on power of authority. T.C.A. § 13-20-
104(a)(@), (e), ()(D).

James M. Hunter, Jr., Hunter & Hunter,
Gallatin, for plaintiff-appellant.

Arthur E. McClellan, McClellan, Powers,
Ehmling & Dix, Gallatin, for defendant-ap-
pellee.

OPINION

LEWIS, Judge.

This is an appeal by plaintiff, Gallatin
Housing Authority (Authority), from the trial
court’s judgment that the actions of the de-
fendant, City Council, City of Gallatin, Ten-
nessee (City), were not “arbitrary, capricious
or illegal,” therefore affirming the action of
the City and dismissing the Authority’s com-
plaint.

The trial court granted the Authority’s
petition seeking the issuance of a ecommon
law writ of certiorari, pursuant to Tennessee
Code Annotated Section 27-8-101 et seq,
from the action of the City in denying the
Authority’s “Application for a Public Housing
Project.” The trial court’s judgment af-
firmed the action of the City and dismissed
the Authority’s complaint.

[1,21 Our review, and the trial court’s
review, of the action of the City is limited to
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whether the actions of the City, in denying
the Authority’s “Application for a Public
Housing Project,” exceeded its jurisdiction or
were illegal, arbitrary or fraudulent. Tenn.
Code Ann. § 27-8-101 (Supp.1992); Henry v.
Board of Claims, 638 S.W.2d 825, 827 (Tenn.
App.1982). The common law writ does not
permit this Court to inquire into the correct-
ness of the agency’s or the inferior court’s
judgment as to the facts. Cooper v. Wil-
liamson County Bd. of Educ, 746 S.W.2d
176, 179 (Tenn.1987).

[31 The trial court concurred in the find-
ings of the City. Therefore, the concurrent
findings of the City and the trial court are
conclusive on appeal if there is any evidence
to support them. City of Columbia v. C.F.W.
Constr. Co., 557 S.W.2d 734, 740 (Tenn.1977).

[4] The City contends that the over-
whelming preponderance of the evidence
supports the concurrent findings and there-
fore the trial court’s order should be sus-
tained and the Authority’s appeal dismissed.

The City relies, in its brief to this Court,
on the following facts to support its conclu-
sion.

On July 13, 1988, Appellant’s Executive
Director, submitted an Application For A
Public Housing Project, consistent with the
City Council’s 1988 resolution, providing in
part for:

1. elderly housing as 50% of the pro-

ject; and

2. the low income housing would be

“scattered housing.”

The Authority’s application further stated
that the current conventional housing was
not at one hundred percent oceupancy and
that the Authority was having problems with
crime in the projects.

The Authority conceded that the Gallatin
City Council is the “governing body” re-
ferred to in Tennessee Code Annotated Sec-
tion 13-20-104(e)(2)(A). '

The director of the Authority also con-
ceded that the Authority had never submit-
ted to the Gallatin City Council: 1) a public
housing project plan; 2) an outline for the
development; 3) a construction plan; and 4)

1. T.CA § 13-20-102(13) defines “governing
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a land-use plan. There is evidence that
there was a great need for low-income hous-
ing for the elderly in the City of Gallatin and
that the current “projects” were experiencing
problems with high erime.

The evidence further shows that the City
was eoncerned with the housing needs of the
elderly and the utilization of “scattered hous-
ing.” The project did not provide for hous-
ing for low-income elderly; did not provide
for scattered housing; was in close proximity
to an old, high-crime project; there were
problems with traffic in and about the project
site; no project plan was presented; and
there was no need for new construction.

[5~71 The trial court, and this court on
appeal, reviews the record to determine if
there was any material and substantial evi-
dence to support the action of the City
Board. Lansden v. Tucker, 204 Tenn, 388,
321 S.W.2d 795 (1959). Such a review is
actually a question of law and not of fact.
Tallent v. Fozx, 24 Tenn.App. 96, 141 SW.2d
485, 493 (1940). The scope of review of the
action of the Chancellor is no greater than
the Chancellor’s review of the action of the
City Board. Therefore, neither the trial
court nor this Court determines any disputed
question of fact or weighs any evidence.
State ex rel. Byram v. City of Bremtwood,
833 S.W.2d 500, 502 (Tenn.App.1991).

Tennessee Code Annotated Section 13-20-
104(e) requires the governing body! to hold
a public hearing to determine the necessity
for adoption of a public housing authority
proposal. It also requires the Authority to
have the governing body’s approval for the
proposed public housing “project plan.”

The legislature contemplated a role for the
City in the authorization of a “public housing
project.” The City is not a rubber stamp for
actions proposed by the Authority. The City
is not required to engage in a more searching
inquiry, utilizing the guidelines found in Ten-
nessee Code Annotated Section 13-20-104(e)
et seq.

Tennessee Code Annotated Section 13-20—
104(e)(1) provides that “an authority shall not
initiate any public housing project ... until

body” as “the council of any city.”
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the governing body ...
proposed public housing project plan....
The plan submitted by the housing authority
is to be “an outline for the development,
construction, lease, or purchase of the pro-
posed housing project and is sufficiently com-
plete to indicate its relationship to definite
local objectives of appropriate land use and
providing decent, safe, and sanitary housing
for persons of low income.” The governing
body is also required to consider the necessi-
ty for the adoption of a particular “project
proposal.” See Tenn.Code Ann. § 13-20-
104(e). The Authority insists that “need” for
public housing, standing alone, is sufficient to
mandate approval by the City. We respect-
fully disagree. To construe the statute in
this manner would result in the transforma-
tion of the City from an elected body respon-
sive to the needs of its citizens into a rubber
stamp for the housing authority. We do not
believe this was intended by the legislature.

[8] The plan submitted by the Authority
must meet “definite local objectives.” The
body qualified to identify those local objec-
tives is the City Council. The body assigned
the responsibility of determining the necessi-
ty of the project proposal and approving the
project plan is the City Council. The City
Council, in evaluating a plan, must do so in
relationship to the housing needed, whether
it be conventional or scattered, the persons
in need of the housing (elderly and/or fami-
ly), safety concerns, reduction in the tax
base, existing housing in the private sector,
and location of the project in relation to
existing projects.

has approved the

”

[91 The purpose of the statute is to pro-
vide a check on the power of the Authority.
The organizational structure of Tennessee
Code Annotated Section 13-20-104 is the
best illustration of this concept. This sec-
tion, entitled “Powers of housing authority,”
enumerates thirty-two affirmative powers in
subsection (a). The last subsection, Tennes-
see Code Annotated Section 13-20-104(e)(1),
is a curb on these powers by providing that,
“In]otwithstanding anything to the contrary
contained in this chapter or in any other
provision of law, an authority shall not....”

The Authority is empowered to “[plrepare,
carry out and operate housing projects.”

Tenn.Code Ann. § 13-20-104(a)4). The
City is charged with balancing the interests
of its different citizens. If there is a conflict
between two interests, we think the legisla-
ture clearly intended the City to have the
final voice. If, as insisted by the Authority,
need for low-income housing is the only crite-
ria, then Tennessee Code Annotated Section
13-20-104(e) is rendered superfluous.

We think the evidence is clear that the
Authority, through its representations to the
City and its application to HUD, identified
lower income housing for the elderly as its
overriding need. Because HUD had no
grant monies available for such housing, the
Authority was unable to address that need.
The Authority ignored the possibility of scat-
tered housing, for which funds were avail-
able. Instead, the Authority sought a con-
ventional housing projeet, ignoring the need
of housing for the elderly, and asserted that
it was the sole arbitrator of all housing pro-
jeet decisions.

We think the statute clearly contemplates
that the City Council approve any “project
plan.” The statute requires the City to eval-
uate the plan in light of definitive local objec-
tives. The City Council is unicuely situated
to determine these objectives. Therefore,
the City Council’s action in denying the plan
was authorized by Tennessee Code Annotat-
ed Section 13-20-104(e).

The judgment of the trial court is affirmed
and the case remanded to the trial court for
any further necessary proceedings. Costs
are taxed to the Authority.

TODD, P.J.,, and KOCH, J., concur.
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