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Appellants next complain of the exclu-
sion of a chart comparing the testimony of
a witness with a hospital record. This com-
plaint does not appear in the motion for
new trial, and cannot be considered. How-
ever, the Trial Judge ruled that the chart
could be used in argument, although it was
not, itself, admissible evidence.

[20] Appellants next complain of:
Miscellaneous Interruptions, Interjec-
tions, Comments and Sua Sponte Objec-
tions by the Court.

No specific reference to any particular
conduct in this category is found in the
motion for new trial except the generalized
assertions previously quoted. Although
some merit might be found in these com-
plaints if properly preserved under T.R.
A.P. Rule 3(e), this Court is precluded from
ruling upon them by failure to properly
preserve the issues.

For the reasons stated, all complaints of
appellants must be rejected. The judgment
of the Trial Court is affirmed at the cost of
appellants. The cause is remanded to the
Trial Court for such further proceedings, if
any, as may be necessary and proper.

Affirmed and remanded.

LEWIS and CANTRELL, JJ., concur.

John QUINTANA, et al.,
Plaintiffs/Appellees,

v.

TENNESSEE FARMERS MUTUAL
INSURANCE COMPANY,
Defendant/Appellant.

Court of Appeals of Tennessee,
Middle Section, at Nashville.

June 1, 1989,

Permission to Appeal Denied by Supreme
Court Aug. 7, 1989.

Insureds brought action against home-
owners insurer seeking actual and bad-
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faith damages for failure to provide cover-
age on house damaged by arson while in-
sureds were out of town. The Chancery
Court, Coffee County, L.F. Stewart, J., en-
tered judgment in favor of insureds. In-
surer appealed. The Court of Appeals,
Koch, J., held that: (1) cancellation notice
was effective notwithstanding that in-
sureds did not receive actual notice; (2)
insureds’ long business relationship with
insurance agent did not require agent to
notify them of policy’s cancellation; and (3)
discrepancy between date of cancellation
letter and date of its mailing did not pro-
vide grounds to invalidate notice of cancel-
lation.

Reversed and remanded.

1. Insurance ¢=229(2.2, 2.3)

In light of unambiguous provision in
homeowner’s policy, insurer’s cancellation
notice was effective notwithstanding that
insureds did not receive actual notice that
policy was cancelled; policy provided that
insurer could effectively cancel its policy
by mailing notice of cancellation to policy-
holder at address shown in declaration por-
tion of policy at least 10 days prior to
effective date of cancellation and did not
require that insured receive notice in order
for cancellation to be effective.

2. Insurance =103

Insureds’ long business relationship
with insurance agent did not require agent,
who received copy of cancellation letters
sent to insureds’ residence, to notify them
of cancellation of their homeowner’s policy,
notwithstanding that he knew they were
out of town; agent did not know how long
insureds would be gone or whether they
had made arrangement to forward their
mail and had no express or implied agree-
ment to contact them if insurer cancelled
their insurance.

3. Insurance =103

Insurance agent has no duty to inform
client of policy’s cancellation if client knew
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of should have known of cancellation by
other means.

4. Insurance $2229(2) .

Discrepancy between date of cancella-
tion letter and date of its mailing did not
provide grounds to invalidate notice of can-
cellation of homeowner’s policy; notice sim-
ply cancelled coverage “in accordance with
the provisions of the policy contract” which
necessarily implied that cancellation would
not be effective until 10 days after it had
been mailed, as required by policy.

Arthur E. McClellan, Gallatin, for defen-
dant/appellant.

‘Gregory M. O'Neal, Winchester, for
plaintiffs/appellees.

" OPINION

KOCH, Judge.

This appeal involves a dispute concerning
the insurance coverage on a house dam-
aged by arson while its owners were out of
town. The owners sued their insurance
company in the Chancery Court for Coffee
County seeking actual and bad faith dam-
ages. Following a bench trial, the trial
court held that the house was insured at
the time of fire and awarded the plaintiffs
$26,865.07 in actual damages. The insur-
ance company has appealed, insisting that
it was not liable for the loss because it had
effectively cancelled the insurance policy
prior to the time of the fire. We agree
with the insurance company and, therefore,
reverse the trial court’s judgment.

I

John and Ida Quintana purchased a farm
on Lambert Ridge Road near Manchester
in 1964, two years after Mr. Quintana re-
tired from the Air Force. Their original
frame house was destroyed by fire in De-
cember, 1965, and the Quintanas rebuilt it
with their own funds because it was not
insured. In 1966, they purchased property
owner’s insurance from Tennessee Farm-
ers Mutual Insurance Company (“Tennes-
see Farmers”) through Harold Willis, an

employee of the Coffee County Farm Bu-

reau.

Mr. and Mrs. Quintana purchased other
Tennessee Farmers insurance from Mr.
Willis during the ensuing years, including
their car insurance and several life insur-
ance policies. Between 1966 and 1969,
they had another fire loss to an outbuilding
and a theft loss. They enlarged their home
in 1984 and obtained a revised home-
owner’s policy with increased policy limits
from another Tennessee Farmers agent at
the Coffee County Farm Bureau.

The Quintanas’ house was burglarized in
June and again in August, 1986. Mr. and
Mrs. Quintana filed insurance claims, and
Tennessee Farmers paid for the losses.
However, unbeknownst to the Quintanas or
Mr. Willis, the multiple theft - claims
prompted Tennessee Farmers' underwrit-
ing department to review the Quintanas’
file to determine whether the company
would continue to insure the Quintanas’
house.

The Quintanas placed their farm up for
sale in late 1986. They also decided to visit
their son who was a military recruiter sta-
tioned near Houston, Texas. They left
their son’s name and telephone number
with their realtor in case a buyer made an
offer on the farm. On November 5, 1986,
while at the farm bureau office on other
business, Mr. Quintana mentioned to Mr.
Willis that he was on his way to Texas to
visit his son and that he would be leaving
in a few days. Mr. and Mrs. Quintana left
home on November 10, 1986. :

Meanwhile, Tennessee Farmers’ property
underwriting manager decided to cancel
the Quintanas’ property insurance. On No-
vember 5, 1986, he prepared two letters
notifying the Quintanas that their policy
had been cancelled and sending them a
$116 check refunding the unearned premi-
um. Tennessee Farmers mailed the letters
from Columbia by registered mail to the
Quintanas’ home address on November 10,
1986 and sent Mr. Willis copies.

Mr. and Mrs. Quintana were not home
when the letters arrived, and the post of-
fice did not forward ‘them because the
Quintanas had left instructions to hold
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rather than forward their mail. Mr. Willis
did not attempt to contact the Quintanas

when he received his copy of the cancella- -

tion notice. While he was aware that the
Quintanas were - travelling and that their
son was in the service, he did not know
their son’s name, address or telephone
number and did not know when the Quinta-
nas planned to return to Tennessee.

An arson fire damaged the Quintanas’
house on December 27, 1986. The Quinta-
nas’ real estate agent called them at their
son’s home in Texas with the news. Cut-
ting their visit short, they returned to Ten-
nessee on December 30, 1986 and discover-
ed that Tennessee Farmers had cancelled
their insurance when they picked up their
mail. Mr. Quintana sought out Mr. Willis
who told him that “it looks like everything
had been cancelled.”

Mr. and Mrs. Quintana consulted a law-
yer. On January 2, 1987, they endorsed
and cashed Tennessee Farmers’ premium
refund check. Later, on April 80, 1987,
they sued Tennessee Farmers alleging that
" the company had ‘“never notified [them]
that the policy had been cancelled and had
never returned ... any refund on their
premium.” The trial court conducted a
bench trial in May, 1988 and on July 29,
1988 entered an order in which it found
that Tennessee Farmers’ attempted cancel-
lation of its policy had not been effective
because it had not given the Quintanas the
“requisite ten days advance notice” and
because the Quintanas did not receive actu-
al notice of the policy’s cancellation,

IL

Tennessee Farmers’ obligations to the
Quintanas are based upon the terms of its
policy. With regard to cancellation and the
refund of unearned premiums, the general
policy conditions provide:

Cancellation

Your Right To Cancel

You may cancel this policy by returning
it to us or by advising us in writing when
at a future date the cancellation is to be
effective.
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Our Right To Cancel

We may cancel by giving notice of can-
cellation to you, at the address shown in
the Declarations not less than 10 days
prior to the effective date of cancellation.
Proof of mailing will be sufficient proof
of giving notice.

Return Of Premium

If you or we cancel your policy, we will
return no more than the pro-rated un-
used share of your premium.

Insurance policies are subject to the
same rules of enforcement and construc-
tion that apply generally to contracts.
Great Am. Life Ins. Co. v. Armstrong, 182
Tenn. 181, 187, 185 S.W.2d 505, 507 (1945).
Thus, courts must construe insurance poli-
cies fairly and reasonably, Dizon v. Gun-
ter, 636 S.W.2d 437, 441 (Tenn.Ct.App.
1982), and must give their language its
usual and ordinary meaning. Parker .
Provident Life & Accident Ins. Co., 582
S.W.2d 380, 383 (Tenn.1979); Metropolitan
Life Ins. Co. v. Smith, 554 S.W.2d 123, 128
n. 4 (Tenn.1977).

The courts should not favor either party
if the policy’s language is unambiguous
and free from doubt, Winecoff v. Nation-
wide Mut. Ins. Co., 223 Tenn. 267, 273, 444
S.W.2d 84, 86-87 (1969); In re Clement’s
Estate, 220 Tenn. 114, 118, 414 S.W.2d 644,
646 (1967); Wallace v. State Farm Mut.
Ins. Co., 187 Tenn. 692, 701, 216 S.W.2d
697, 701 (1949), and should enforce unam-
biguous policies as written. Pacific Mut.
Ins. Co. v. Walt, 198 Tenn. 59, 62, 277
S.W.2d 434, 436 (1955); Inman v. Life &
Casualty Ins. Co., 164 Tenn. 12, 16, 45
S.w.2d 1078, 1074 (1932).

" The courts are likewise not free to re-
write an insurance policy simply because
they do not favor its terms. See Memphis
Mfg. Co. v. American Casualty Co., 480
S.w.2d 531, 533 (Tenn.1972); Mutual Ben-
efit Health & Accident Ass'n v. Dizon, 27
Tenn.App. 812, 818, 180 S.W.2d 426, 428
(1944); Berry v. Prudential Ins. Co. of
Am., 23 Tenn.App. 485, 490, 134 S.W.2d
886, 889-90 (1939). In the absence of
fraud, overreaching, or unconscionability,
the courts must give effect to & policy if its
language is clear and its intent certain.
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IIL

[1] We find that Tennessee Farmers’
cancellation clause is plain and unambig-
uous. It provides that Tennessee Farmers
may effectively cancel its policy by mailing
a notice of cancellation to the policyholder
at the address shown in the declarations
portion of the policy at least ten days prior
" to the effective date of the cancellation.
The policy does not require that the insured
receive the notice in order for the cancella-
tion to be effective. Thus, the trial court
erred by refusing to give effect to Tennes-
see Farmers’ cancellation notice on the
grounds that the Quintanas did not receive
actual notice that their policy was can-
celled. '

Cancellation clauses such as the one in-
volved in this case are not against public
policy. 17 G. Couch, Cyclopedia of Insur-
ance Law § 67:183 (rev. 2d ed. 1983). A
majority of the courts construing similar
clauses have held that the insured need not
actually receive the notice in order for the
cancellation to be - effective. Har—Con
Corp. v. Aetna Casualty & Sur. Co., 57
Swzad 153, 154 (Tex.Ct.App.1988);
Government Employees Ins. Co. v. Supe-
rior Court, 27 Ariz.App. 219, 553 P.2d €72,
673 (1976); see also 17 G. Couch, Cyclope-
dia of Insurance Law § 67:182 (rev. 2d ed.
1983); 6A J. Appleman & J. Appleman,
Insurance Law and Practice § 4186, at
552 (rev. ed. 1972); Annotation, Actual Re-
ceipt of Cancellation Notice Mailes by
Insurer As Prerequisite To Cancellation
of Insurance, 40 A.LR. 4th 867 § 6[a]
(1985).

Tennessee’s courts have aligned them-
selves with the majority rule. Calvert
Fire Ins. Co. v. American Nat'l Bank &
Trust Co., 222 Tenn. 515, 518, 438 S.W.2d
545, 546 (1969); Cherokee Ins. Co. v. Har-
din, 202 Tenn. 110, 116-18, 302 S.W.2d 817,
820 (1957); State Auto. Mut. Ins. Co. v.
Lloyd, 54 Tenn.App. 587, 610, 393 S.W.2d
17, 27 (1965).

Tennessee Farmers must prove that it
complied strictly with the policy’s require-
ments in order to take advantage of the
cancellation by mail provision. State Auto.
Mut. Ins. Co. v. Lloyd, 54 Tenn.App. at

607, 893 S.W.2d at 26. We find that Ten-
nessee Farmers has carried its burden in
this case. Its notice identified the policy
and stated unequivocally that the policy
had been cancelled. It was addressed to
Mr. Quintana at his correct address and
was accompanied by a refund of the un-
earned premium. It was duly mailed, and
the post office delivered the letter to the
Quintanas’ post office box in Wartrace,
Tennessee. Even the Quintanas do not dis-
pute that they would have received the
letter shortly after it was mailed had they
been at home or had they requested the
post office to forward their mail.

In the final analysis, the Quintanas’ case
is based on their belief that they were
entitled to better treatment by their insur-
ance company. They insist that Tennessee

. Farmers should bear the risk that its poli-

cyholders might not read their mail. They
also insist that their long association with
Mr. Willis gave rise to a duty on his part to
notify them of the cancellation because he
knew they were out of town. While we
sympathize with the Quintanas, we do not
agree that the law places these responsibili-
ties on insurance companies or their agents
under the facts of this case.

The cancellation clause itself allocated
the risk in favor of Tennessee Farmers by
providing that the notice of cancellation
would be effective ten days after it was
mailed to the insured at the address listed
in the policy. The parties agreed to this
provision, and therefore, this Court would,
in effect, be rewriting the contract if we
were to shift the burden back to the insur-
ance company. The Quintanas must bear
the burden of their decision to ask the post
office to hold their mail instead of having it
forwarded to Texas. -On similar facts, the
Florida District Court of Appeals found
that a notice mailed to an insured’s home
address was sufficient even though the in-
sured did not receive the notice because she
had instructed the post office to hold her
mail while she was visiting in another
state. Foerch v. Atlantic Mut. Fire Ins.
Co., 303 So0.2d 345, 846-47 (Fla.Dist.Ct.App.
1974), cert. dismissed, 824 So.2d 633 (Fla.
1976). o
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[2,8] The Quintanas’ long business re-
lationship with Mr. Willis did not require
him to notify them of the policy’s cancella-
tion.. In the absence of an agreement cre-
ating continuing responsibilities, an insur-
ance agent's obligation to a client ends
when the agent obtains the insurance for
the client. See 1 B. Harnett, Responsibili-
ties of Insurance Agents & Brokers
§ 3.13, at 3-131 (1989). Thus, an agent has
no duty to inform a client of a policy’s
cancellation if the client knew or should
have known of the cancellation by other
means. Honeycutt v. Kendall, 549
F.Supp. 802, 805 (D.Del.1982).

Mr. Willis knew that Tennessee Farmers
was contractually obligated to notify the
Quintanas directly if it cancelled their in-
surance. He also knew that Tennessee
Farmers had notified the Quintanas that it
had cancelled their insurance because he
received copies of the cancellation letters.
While he knew that the Quintanas had de-
cided to visit their son, he did not know
how long they would be gone or whether
they had made arrangements to forward
their mail. He had no express or implied
agreement with the Quintanas to contact
them if Tennessee Farmers cancelled their
insurance. Therefore, he did not have a
duty to try to contact the Quintanas when
he received his copies of the cancellation
letters.!

[4] Finally, the discrepancy between
the date of the cancellation letter and the
date of its mailing does not provide

grounds to invalidate the notice of cancella- -

tion. Contrary to the trial court’s finding,
Tennessee Farmers’ notice did not purport
to circumvent the ten-day notice require-
ment by cancelling the policy effective on
November 5, 1986. The notice simply can-
celled the coverage “in accordance with the
provisions of the policy contract.” This
language necessarily implies that the can-
cellation would not be effective until ten

1. At one point, the Quintanas implied that Mr.
Willis knew where they were and that he pur-
posely decided not to contact them concerning
the cancellation. There is no evidence to sup-
port this. Mr. Quintana concedes that he did
not give his son’s name, address and telephone
number to Mr. Willis during their November 5,
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days after it had been mailed. This issue
might have assumed more significance if
the loss had occurred between November
15 and November 20, 1986. However, the
loss occurred on December 27, 1986—long
after any conceivable ten-day notice period
would have expired.

Iv.

"We reverse the trial court’s judgment
and remand the case for the entry of an
order dismissing the Quintanas’ complaint
against Tennessee Farmers Mutual Insur-
ance Company. The costs of the appeal
are taxed to John and Ida Quintana and
their sureties for which execution, if neces-
sary, may issue.

TODD, P.J., and CANTRELL, J.,

concur.

STATE of Tennessee, Appellee,
v.
Herschel CLARK, Appellant.

Court of Criminal Appeals of Tennessee,
at Jackson. '

April 5, 1989.

Defendant petitioned for postconvic-
tion relief. The Shelby County Criminal
Court, William H. Williams, P.J., dismissed
the petition without providing evidentiary
hearing. Defendant appealed. The Court
of Criminal Appeals, Wade, J., held that:

1986 conversation and that he did not tell Mr.
Willis how long they would be away from
home. His assumption that Mr. Willis was fa-
miliar with their travel plans does not provide a
sufficient basis to impute to Mr. Willis the
knowledge of the Quintanas’ whereabouts.



